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Approved Judgment

I direct that pursuant to CPR PD 39A para 6.1 no official shorthand note shall be taken of this Judgment and that copies of this version as handed down may be treated as authentic.

.............................

Mr Justice Morris: 

Introduction

1. In this action Mrs Wendy Marie Evans (“the Claimant”), seeks to claim damages for personal injury against Tesco Stores Ltd (“the Defendant”), arising out of  an incident said to have occurred when she was shopping at one of the Defendant’s stores at Ammanford, Carmarthenshire on 26 November 2013.  
2. The central issue before me is whether the service of a copy (as opposed to the original) of the claim form is an error which can and should be corrected under CPR 3.10 or rather whether the whole claim must be struck out for failure to serve the claim form.

3. There are two applications before me.  By application notice dated 24 April 2017, the Defendant applies to strike out the claim for non-service.  By application notice dated 2 May 2017, the Claimant seeks an order pursuant to CPR 3.10 to correct its error in having served only a copy of the claim form.  It is common ground that the two applications stand and fall together, and that the issue is whether the Court should exercise its power under CPR 3.10.
The Facts

4. The claim form was received by the Northampton County Court on 24 November 2016 and was issued on 7 December 2016. The Claimant therefore had until 7 April 2017 to serve the claim form.
5. By email dated 31 March 2017 Plexus Law, solicitors, informed the Claimant’s solicitors that they had instructions to accept service of proceedings on behalf of the Defendant and asking to be served at their address in Leeds. On 3 April 2017 the Claimant’s solicitors served a copy of the claim form on Plexus by sending it by first class post.  This was received by Plexus on 4 April 2017.  

6. I explain a bit further the nature of the documents in question.  The original claim form is issued in triplicate.  Two such originals were given to the Claimant.  This document is edged in pink, has the words “solicitor service” stamped on it in red, a seal stamped in black, and a separate white sticker affixed to it, near the top right, with the action number and the issue date on it.  I note too that the claim form is endorsed with the words “You may be able to issue your claim online which may save time and money.  Go to www.moneyclaim.gov.uk to find out more”.  The document also stated the Defendant’s address for service as being that of Plexus.

7. What then happened is that upon receipt of this original claim form, the Claimant’s solicitors scanned it into their system, in pdf form.  Thereafter the solicitors printed off a hard copy of the scanned document.  This printed off copy (“the Copy”) is the document which was served on Plexus.  The Copy appears in all respects, but one, to be exactly the same as the original.  The Copy is edged in pink, has the words “solicitor service” in red and a seal in black (albeit the latter two items are reproductions rather than original ink stamp).  The one noticeable difference is that, whilst a copy of the white sticker and its contents appears on the Copy, there is no physical sticker on it.  Thus, the Copy is not simply a black and white photocopy of the original, as might have been the case if it had been run through a photocopier.

8. In addition to serving the Copy on Plexus, under cover of letter of 3 April 2017 addressed to the Defendant itself at an address in Carmarthen, the Claimant’s solicitors sent “by way of service” the claim form and other documents including reports and schedules of damage.  In that letter, the solicitors expressly stated that “the pleadings have been served on your nominated solicitors”.    

9. On 4 April 2017 the Defendant’s solicitor, Plexus signed the Acknowledgement of Service form, stating that the Defendant intended to contest the jurisdiction.   It is therefore clear that, by that time and before the expiry of the four month window for service, the Defendant was aware of the Claimant’s error in serving the Copy rather than the original.

10. On 13 April 2017 the Defendant filed the Acknowledgement of Service at the court.   On 17 April 2017 the Claimant’s solicitor received the Acknowledgement of Service.  On 24 April 2017 the Defendant posted its application to strike out the claim for non-service to the court supported by a witness statement.  That statement pointed out that, if fresh proceedings were issued, the claim would be statute-barred. That application bore the date 12 April 2017. It was received by the Claimant’s solicitor on 26 April 2017.
11. On 2 May 2017 the Claimant made her application for “relief from sanction to correct the service of the claim form using the powers under CPR 3.10”, supported by a witness statement and relying on, and exhibiting, the unreported decision of HH Judge Wood QC, sitting in Liverpool County Court, in United Utilities Group plc v Jayne Hart dated 24 September 2015.  On 3 May 2017 the Claimant served a copy of the original claim form on the Defendant.
12. The applications were listed to be heard in the Wigan County Court.  At a hearing in that court before District Judge Mornington on 26 June 2017 a dispute arose as to the whether the court could properly consider the judgment in United Utilities, supra.  As a result, the District Judge ordered that the applications should be referred to HH Judge Wood QC at Liverpool County Court for him to decide on future listing.  On 14 August 2017 Judge Wood QC directed that the applications should be heard by a High Court judge.  At the outset of the hearing, on 24 October 2017, I made an order, by consent, that the case be transferred from Liverpool County Court to the High Court.

The relevant provisions of the CPR

13. CPR 3.10 provides as follows:

“General power of the court to rectify matters where there has been an error of procedure
3.10
Where there has been an error of procedure such as a failure to comply with a rule or practice direction –

(a) 
the error does not invalidate any step taken in the proceedings unless the court so orders; and

(b)
the court may make an order to remedy the error.”

14. CPR 6.15 (CPR 6.8 in an earlier guise) provides as follows:

“Service of the claim form by an alternative method or at an alternative place

6.15 
(1) 
Where it appears to the court that there is a good reason to authorise service by a method or at a place not otherwise permitted by this Part, the court may make an order permitting service by an alternative method or at an alternative place.

(2) 
On an application under this rule, the court may order that steps already taken to bring the claim form to the attention of the defendant by an alternative method or at an alternative place is good service.
…”

15. CPR 6.16 (formerly CPR 6.9) provides as follows:

“Power of court to dispense with service of the claim form

6.16 
(1)
The court may dispense with service of a claim form in exceptional circumstances.

(2) 
An application for an order to dispense with service may be made at any time and –

(a) 
must be supported by evidence; and

(b) 
may be made without notice.”

16. CPR 7.5 provides as follows:

“Service of a claim form 

7.5 
(1)
Where the claim form is served within the jurisdiction, the claimant must complete the step required by the following table in relation to the particular method of service chosen, before 12.00 midnight on the calendar day four months after the date of issue of the claim form.

	Method of service
	Step required

	First class post, document exchange or other service which provides for delivery on the next business day
	Posting, leaving with, delivering to or collection by the relevant service provider


…”

17. CPR 7.6 provides as follows:

“Extension of time for serving a claim form

7.6 
(1) 
The claimant may apply for an order extending the period for compliance with rule 7.5.

(2) 
The general rule is that an application to extend the time for compliance with rule 7.5 must be made –

(a) 
within the period specified by rule 7.5; or

(b) 
where an order has been made under this rule, within the period for service specified by that order.

(3) 
If the claimant applies for an order to extend the time for compliance after the end of the period specified by rule 7.5 or by an order made under this rule, the court may make such an order only if –

(a) 
the court has failed to serve the claim form; or

(b) 
the claimant has taken all reasonable steps to comply with rule 7.5 but has been unable to do so; and

(c) 
in either case, the claimant has acted promptly in making the application.

(4) 
An application for an order extending the time for compliance with rule 7.5 –

(a) 
must be supported by evidence; and

(b) 
may be made without notice.”

The parties’ contentions in outline

18. Against the background of these rules, and indeed the case authority, the following is common ground:

(1) For service of a claim form by hand or by post, what must be served is a hard copy of the claim form as issued and sealed by the court: see Cranfield v Bridgegrove Limited [2003] EWCA Civ 656 at §§87 and 88, and Hill Contractors and Construction Limitd v Strath [2013] EWHC 1693 (TCC) at §§45-46.  Whilst there is no express provision in the CPR to this effect, it is agreed that this is the effect of these two cases.  By contrast, where a claim form can be served by fax or email, service of a copy of the claim form is sufficient.

(2) In the present case, there is no possibility of a retrospective extension of time for service of the claim form under the provisions of CPR 7.6(3).  Here the Claimant could not satisfy the requirements of CPR 7.6(3)(b); she had not been “unable” to comply with rule 7.5.  Thus the Claimant does not seek to rely upon the subsequent service of the original claim form on 3 May 2017.  Similarly this is not a case where the power to dispense with service altogether under CPR 6.16 is relied upon by the Claimant.
(3) The Defendant accepts that, in circumstances such as the present, and in principle the Court does have the power under CPR 3.10 to enable the Court to rectify the Claimant’s error in serving the Copy, rather than the original of the claim form.

19. The Claimant contends that the error of serving the Copy rather than the original is an error of form, rather than substance, that the Defendant had the opportunity to point out the error, which it had noticed immediately and that there is no prejudice at all to the Defendant if the proceedings are allowed to continue.  This, therefore, is a clear case for the application by the Court of its power under CPR 3.10 to make an order to remedy the error of procedure, or, indeed, the error can be waived, see The White Book Service 2017 Vol 1 para. 3.10.2.  The Claimant relies upon the detailed analysis of HH Judge Wood QC in United Utilities, supra, and in particular upon two important cases there cited, namely the decision of the House of Lords in Philips v Symes [2008] 1 WLR 180 and the decision of Popplewell J in Integral Petroleum SA v SCU Finanz AG [2014] EWHC 702 (Comm).

20. The Defendant contends that the Court should not exercise its discretion to remedy the error under CPR 3.10 (or rather, in its discretion, should order that the error did invalidate the purported step of service).   Service of the original sealed copy of a claim form is a mandatory requirement.  There is a purpose to documents being sealed and the receipt of the sealed document is essential so that a defendant knows precisely and with certainty that what he is receiving contains the full and true scope of the case being made against him.  The rules are there to be observed. Where the error relates to service of the originating process, rather than other documents, the Court must adopt a narrow approach to the application of CPR 3.10.  The circumstances of the present case are not sufficiently exceptional to justify its application.  It follows that if the error cannot be corrected under CPR 3.10, then the claim falls to be struck out pursuant to CPR 11 or CPR 3.4.

The Authorities  

21. In his careful and detailed judgment in United Utilities, HH Judge Wood QC reviewed the relevant authorities, namely - and in addition to Cranfield, Hill Contractors, Philips v Symes and Integral Petroleum I have referred to above - Vinos v Marks and Spencer PLC (CA 8 June 2000), Godwin v Swindon Borough Council [2001] EWCA Civ 1478, Kaur v CTP Coil Ltd (CA 10 July 2000), Elmes v Hygrade (CA 10 July 2000), Anderton v Clwyd County Council [2002] EWCA Civ 933 and Kuenyehia v International Hospitals Group [2006] EWCA Civ 21.  I refer to his analysis of these authorities at §§26 of 46 of his judgment, and save as expanded upon below, I do not propose to repeat what he says there. With the exception of the analysis of Philips v Symes and Integral Petroleum, the Defendant does not take issue with HH Judge Wood QC’s approach.

22. It is clear from Vinos, Godwin, Kaur, Elmes and Anderton that neither CPR 3.10 nor CPR 6.16 can be used to circumvent the strict application of CPR 7.6(3), so that if there has been no service at all within the prescribed time, then the only remedy is an extension of time under CPR 7.6.  In Anderton the Court of Appeal (at §§56 to 59) drew a distinction between the case of non-service of a claim form and “mis-service” of a claim form (i.e .where an ineffective attempt has been made within the time limit and where the existence of the claim form has been drawn to the defendant’s attention within the time period).  In the former case, CPR 7.6(3) cannot be circumvented; in the latter case, the power to dispense with service under what is now CPR 6.16 could be exercised.  At §42, HH Judge Wood concluded that these cases did not seek to define “mis-service” and did not address the application of CPR 3.10 (as opposed to CPR 6.16) in such cases. I agree with that analysis.  HH Judge Wood QC then turned to Philips v Symes and Integral Petroleum, as I do shortly.

23. Before doing so, however, I return briefly to Hill Contractors, where the issue of the effect of service of a copy claim form had arisen in unusual circumstances.  After concluding that service of the original claim form is required, Ramsey J made the following observations, which are of particular relevance to CPR 3.10 and the present case (§47):

“In this case, unlike most cases, it is the claimant who is contending that there was not proper service of the claim form whilst the defendants are contending that there was. In most cases the position is reversed and in those circumstances CPR 3.10 may apply so that any error of procedure does not invalidate any step taken in the proceedings unless the court so orders or, as in the case of Murphy in Cranfield v Bridgegrove, the court may decide to exercise its discretion to dispense with service of the claim form under what is now CPR 6.16. Equally, where, as in this case, a defendant becomes aware that a claim form has been issued the defendant can serve a notice requiring service under CPR 7.7 so as to obtain a remedy. In the present case none of the provisions apply or were sought to be applied.”   (emphasis added)
24. Philips v Symes concerned High Court proceedings brought against Swiss defendants and served in Switzerland. (The case is also referred to as Philips v Nussberger). In relation to one defendant, whilst the German translation of the claim form was served, the English version was not, due to an error made by the Swiss Court.  In relation to the third defendant, Nefer, no documents were served at all due to an error by the Swiss post office.   The issue arose, in the context of the lis pendens provisions of Article 21 of the Lugano Convention, as to whether service of the English proceedings had been effected or, if not, whether it could be dispensed with under CPR 6.19.  In the course of considering that issue, the House of Lords observed, obiter, that CPR 3.10 could be applied to remedy the error.  Lord Brown of Eaton-under-Heywood said at §31:

“I have already set out the relevant rules. It seems to me at least arguable that even without resort to Rule 6.9 the court could simply order under paragraph (b) of Rule 3.10 that the second and third defendants are to be regarded as properly served, certainly for the purposes of seisin. The "error of procedure" here was, of course, the omission of the English language claim form from the package of documents served: there was in this regard "a failure to comply with the rule" (Rule 7.5). But that, says paragraph (a) of Rule 3.10, "does not invalidate any step taken in the proceedings unless the court so orders". The relevant "step" taken here was service of the proceedings out of the jurisdiction.”
25. In Integral Petroleum the defendant was arguing that service of the particulars of claim had been defective under the rules and so not effective, in order to contend that time for serving its defence had not started to run and thus a judgment in default of defence should be set aside.  The claimant contended that, by the application of CPR 3.10, the procedural failures did not prevent the particulars of claim having been served.   Popplewell J held that the claimant’s error fell within CPR 3.10 and under that provision the service was to be treated as valid.  He cited Lord Brown’s speech in Philips v Symes at length, regarding it as authoritative guidance on the scope of CPR 3.10.  Then at §§24 to 30, he made seven observations on that speech.  At §24, whilst recognising that Lord Brown’s remarks were obiter, nevertheless they were considered statements, suggesting more than mere arguability.  At §27, he observed that CPR 3.10, where it applies, automatically corrects the error, without the need for an order remedying the error under CPR 3.10(b).  He continued:

“29.
Sixthly, Lord Brown's observations at [31] that CPR 3.10 was engaged were addressed to the position not only of Mrs Nussberger, on whom there had been service by a permitted method of a package of documents which included the German translation of the claim form and particulars of claim in both languages, but also to the position of Nefer, the third defendant, on whom there had been no service at all.  In this he went further than the majority in The Goldean Mariner, where there had at least been some service, of the acknowledgment of service form if not the writ.  I have some difficulty in treating an "error of procedure" in CPR 3.10 as encompassing circumstances where there is no purported service of any document of any kind, particularly where CPR 3.10(a) automatically validates subsequent steps in the proceedings if CPR 3.10 is engaged.  I would be inclined for my part to treat the remedy in such case as lying, if at all, with the discretionary power to dispense with service under CPR 6.9.  Nevertheless the reference by Lord Brown in [31] to CPR 3.10(b) applying to the third defendant, Nefer, is indicative of the view of the Judicial Committee that CPR 3.10 is a beneficial provision to be given very wide effect indeed.”  (emphasis added)
26. At §34 he held that in that case the error in serving by email fell within CPR 3.10 and that the service was a step which was to be treated as valid so as to commence time running.  He continued:

“35. 
Phillips v Nussberger establishes that CPR 3.10 is to be construed as of wide effect so as to be available to be used beneficially wherever the defect has had no prejudicial effect on the other party. …

37.
This case is not concerned with service of originating process but service of particulars of claim.  To my mind this is a significant distinction.  A narrower approach to CPR3.10 is justified when it is sought to be applied to the service of originating process, because such service is what establishes in personam jurisdiction over the defendant.  Phillips v Nussberger indicates that even for service of originating process the rule is to be given a wide effect, and that is so where the application of the rule affects the establishment of in personam jurisdiction in one of two competing jurisdictions.  But the effect to be given to CPR 3.10 is even wider when concerned with documents which are other than those by which the proceedings are commenced. What the rules are concerned with in relation to the service of such subsequent documents is simply bringing them to the attention of the other party in circumstances in which that other party knows or should realise that a step has been taken which may have procedural consequences.  This contrasts with the service of originating process which fulfils other functions: it establishes in personam jurisdiction, and it is what engages a wide range of powers in the Court, such as those under s.37 of the Senior Courts Act 1981 and under an inherent jurisdiction. CPR 3.10 is particularly apposite for treating as valid a step whose whole function is to bring a document to the attention of the opposing party where such function has been fulfilled.  It prevents a triumph of form over substance.”  (emphasis added)
27. The White Book Service 2017 Vol 1, addressing the power under CPR 6.16 to dispense with service, cites these two cases at §6.16.1 as support for the following:

“… in appropriate cases r. 3.10 can be relied on to regard a procedural step in service of a claim form or other document as not invalidated, so that an order under r. 6.16 need not be made. …

[Integral Petroleum and Philips] suggest that the question to be asked is whether the attempt to serve the Claim Form or other document was or was not ineffective so that it could be said that there has been an error of procedure within r.3.10(a) which does not invalidate the step taken in the proceedings, that is, in this case, attempted service.  Read in that way r.3.10 prevents triumph of form over substance and does not readily apply where there has been no attempt at a procedural step or such step is one which is not permitted by or within the rules at all where an order under r.6.16 might be appropriate.”
28. Finally in United Utilities, where the facts were almost identical to those in the present case (see §§6 and 7), HH Judge Wood QC applied this case law.  He held that Cranfield and Hill did not assist on the question before him.  Vinos and related cases did not apply and it would have been open to the defendant to correct the error (§74).  The general power in CPR 3.10 is designed to address a situation which fits entirely with these circumstances.  There had been no failure to adhere to strict time limits nor was the Court being asked to bypass other strict procedural requirements which are clear and unequivocal.  The purposes of service had been complied with and the result was exactly the same as if the claimant’s solicitor has elected to fax the documentation rather than serve it by post (§75).  He concluded that it was appropriate to exercise a CPR 3.10 discretion to correct an error of form and not substance (§76).  Finally he prayed in aid the fact that at that time it was envisaged that, in the future, court orders would be served electronically with electronic versions of the seal or the signature and referred to a future pilot scheme for online dispute resolution (§80).

Discussion and conclusion

29. First, in the present case, as in United Utilities, the Defendant obtained all the information that service of an original claim form is intended to provide.  Further it knew immediately that it had been served with a copy, and not the original and it further knew that this was an error of procedure.  However the Defendant chose not to draw this to the Claimant’s attention in time to allow the original to be served within the four month time limit.  

30. Secondly, and whatever might be meant by the term “mis-service”, on any view this is not a case of total non-service within the time limit; there was plainly a purported attempt to serve the claim form within the time limit.   Accordingly the concern expressed by Popplewell J at §29 in Integral Petroleum about the use of CPR 3.10 “where there is no purported service of any document of any kind” does not arise.

31. Thirdly, the defect in the current case has had no prejudicial effect on the Defendant – in fact the only prejudice to the Defendant that would arise would be if the defect was corrected – namely loss of the ability to defeat the claim on limitation grounds.  In such circumstances, CPR 3.10 is to have wide effect for beneficial use: Integral Petroleum §35.

32. Fourthly, it is true that at §37 of Integral Petroleum Popplewell J drew a distinction between service of originating process (as in the present case) and service of other documents, such as particulars of claim (as in his case).  In the former case, because service has wider functions than merely bringing the document to the attention of the other party, a narrower approach to CPR 3.10 is justified.  I further accept Mr Cottrell’s submission that the last two sentences of §37 are, by necessary implication, addressing specifically the case there before the judge, namely of service of other documents.  However, despite that, in that paragraph Popplewell J is not saying that CPR 3.10 cannot or should not apply to the case of service of originating process or even that it should be applied only in exceptional circumstances.  Far from it; even in that case, CPR 3.10 is to given “a wide effect”.  The distinction is that, in the case of other documents, the effect to be given is “even wider”.

33. Mr Cottrell for the Defendant makes two further particular points.  First, he emphasises the overriding significance of the actual court seal and why it is so important, namely that the seal enables a document to be admitted in evidence without further proof: see CPR 2.6(3).  However equally relevant is CPR 2.6(2)(b) which provides that the court may place a seal on a document not only by hand, but also by printing a facsimile of it electronically or otherwise.  This allows for bulk issue or online provision.  In this context, as regards online dispute resolution and digitalisation of the court process, Ms Sutherland pointed out that things have moved on since HH Judge Wood QC made his observations at §80 in United Utilities and referred to pages 94-95 of the Autumn 2017 supplement to The White Book Service where the county court online pilot is now described and where in particular the issued online claim form is to be returned to the claimant electronically.  Whilst, of course strictly what is happening now and in the future has no direct bearing on the application of CPR 3.10 to the facts of the instance case, it is certainly the case that in this new environment, there will be no hard copy original claim form and I endorse the observations of HH Judge Wood that to adopt an unnecessarily strict approach to compliance with the current regime would not be consonant with the new regime.
34. Secondly, Mr Cottrell submits that unless the original is served, a claimant could produce multiple copies and serve those copies on the defendant at multiple different locations and at different times.  In such circumstances, a defendant could not know when he had been served or which act constituted actual service.   However, on the facts of the present case, that does not arise.   Here the Defendant had specified the address of a solicitor on whom service was to be effected, and in that event, service could only be validly made in accordance with that direction.  Indeed in any case, pursuant to CPR 6.7, a defendant has the ability to specify such a solicitor’s address, so as to know clearly whether it has or has not been served.

35. Finally, whilst in this judgment, I have not set out in full the analysis of HH Judge Wood QC at §§56 to 81 in United Utilities, I find his reasoning compelling and agree with his conclusion in that case.  His judgment has been of great assistance in the resolution of the case before me.  I also endorse his concluding observations (at §81) seeking to encourage cooperation between parties at the procedural stages of litigation (in preference to a cut-throat approach to litigation) and thus leading to efficient use of court resources and the limiting of costs to the parties.

Conclusion

36. For the above reasons, giving CPR 3.10 the appropriately “wide” degree of effect to the present case of service of originating process, I conclude that the Claimant’s error in serving a copy of the claim form was an “error of procedure” falling within CPR 3.10 and that, in the circumstances of this case, it is not appropriate for the court to order that that error should invalidate the step taken in the proceedings.  Thus, by virtue of CPR 3.10(a) the error automatically does not invalidate that step and thus service of the claim form by post on 3 April 2017 was effective service. To hold otherwise in this case would equally be “a triumph of form over substance”.  

37. As indicated at §27 of Integral Petroleum, the provisions of CPR 3.10(a) mean that there is no need for an order remedying the error under CPR 3.10(b).  I will hear the parties on the appropriate order to be made; it may be that a declaration that service on 3 April 2017 was effective service will be sufficient.  It further follows that the Defendant’s application to strike out the claim will be dismissed.


